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MEMORANDUM

TO: State MHMRSAS Board Members
Community Services Boards Executive Directors
DMHMRSAS Facility Directors
Central Office Directors
Management Team

FROM

April 23, 1996DATE:

Attorney General Opinion to Honorable Robert B. Edwards -Transportation of
Persons under ECOs and TDOs

SUBJECT:

Please fmd attached a copy of an official Opinion issued recently by Attorney General
James S. Gilmore, ill, to Judge Roben B. Edwards. This Opinion provides that neither
sheriffs' offices nor police departments have primary responsibility to transpon persons
subject to an emergency custody order or temporary order of detention. Any law enforcement
officer requested by the coun to execute an Eeo or roo should do so without delay. A
sheriff s office or a police department may not limit its execution of these orders to cenain
times of day.

The Opinion also provides that. should a sheriff be ordered to provide transportation of
a person who has been committed to a hospital. transportation must commence within six

hours of notification to the sheriff of the certification for admission.

Please share this Opinion with your staff involved in the civil commitment process and

any other interested parties .

TAK:ihs

Attachment

The Honorable Robert C. Metcalf

Jane D. Hickey
Julie A. Stanley

pc:
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February 1S. 1996

The Honorable Robert B. Edwards

Judge, Isle of Wight CoUnty General District Court
P.O. Box 122
Isle of Wight. Virginia 23397..0122

My dear Judge Edwards

You ask several questions regarding the transponation of persons subject to issuance of either an

emergency custody order (~ECO-) or an involUntary temporary detention order (~TDO-).

You relate that Obici Hospital in Suffolk. Virginia. operates a psychiatric unit serving the Fifth
Judicial Distria aIK1 other areas. You also relate that a mental patiem subject tO an ECO issued in the

Fifth Judicial DistriCt usually is transponed from the site of execution of the ECO to Western Tidewater

Mental Health Cemer in Suffolk for the evaluation required by § 37.1-67.01 of the Code of Virginia.

Thereafter, if a roo is issued pursuant to § 37.1-67.1. the patiem is transponed from Western Tidewater

Mental Health Cemer to either Obici psychiatric Care Center or other psychiatric facilities lOCated outside

the City of Suffolk. Funhermore. you relate that, effeCtive July I, 1995, the sheriff for the City of

Suffolk has refused to transpon any mental patiems subject to ECOs mi mos, except during the

nonlegal holiday hours from 8 a.m. to 5 p.m., Monday through Friday. By prior agreemem between the
sheriff and the chief of police. the Suffolk Police Depanmem handles the execution of ECOs in Suffolk

and provides transponarion to Western Tidewater Mental Health Center for the evaluation. You advise
that before J uly I, 199~ , a deputy sheriff would relieve the police officer. remain with the patiem through

the evaluation, and transpon the patiem pursuant to issuance of a mo. Transponation of ECO and roo

patientS in Suffolk is aff'eaed, because the sheriff's office refuses to provide transpOnation. except during

the nonlegal holiday hours swed above, and the police depanmem will agree only to provide transpOrt3.-

tion from the site of execution of an ECO to the site of the evaluation.

You tim ask whether the sheriff's office or the police department has primary responsibility for
transporting ECO aI¥i roo par.iems under the provisions of §§ 15.1-131, 15.1-138, 37.1-67.01 and
37.1-67.1. Before the 1995 Session of the General Assembly, § 37.1-67 .1 authorized the execution of
both ECOs and mas. detailing the processes by which such orders were to be ~ed and served. As
a result of the 1995 Report of the Joint Legislative Audit and Review CoDm1ission (.J~C report"),1

ISee I H. & s. DOCS.. REPORT OF 't1{E JOINT UaISLATIVE AUDrr AND REVIEW COMMISSION ON REvIEw OF

11{E INvOLUNTARY COMMn'MENT PRocESS. HOUSE Doc. No.8 (199S) [he~iDafter H. Doc. No. 8J. The JL-\RC

repon led to numerous Code revisions. including the enactment of § 37.1-67.01 and the amendment of

§§ 37.1-67.1.1.5.1-131 and 1.5.1-138. See Ch. 844. 199.5 Va. Acts Reg. Sess. 1788.
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subst3ntial changes were made to Virginia's civil commianem process, including the e~~ of
§ 37.1-67.01. governing the process by which ECOs are issued and executed, and the revision of
§ 37.1-67.1, providing authority under which TDOs are b.aDdled.I

Neither the provisions of § 37.1-67.01 nor § 37.1-67.1, however, explicitly place any greater
burden on the local sheriff's office than on the local police.3 Both provisions refer to a Mlaw-

enforcemem officer~ as the individual permitted to transpon persons for evaluation or tteaanem following
issuance of either an ECO or a roO.. Although the General Assembly does not define the term Mlaw-

enforcement officer~ in § 37.1-67.01 or § 37.1-67.1, §§ 15.1-131 and 15.1-138 specify that police
officers may be involved in the tramponation process. and that they are included as Mlaw-enforcemem

officers" referred to in §§ 37.1-67.01 and 37.1-67.1.'

Sections 15.1-131 and 15.1-138 are contained in Chapter 3 of Title 15.1. and relate to the
authority of police to execute ECOs and mos in the m2nDer specified for 1aw-enfo~~ officers under

§ 37.1-67.01 or § 37.1-67.1. The tim sentence of § 15.1-131 provides:

Whenever the necessity arises for the enforcement of Laws ...during the aecution of the

provisions of § 37.1-67.01 or § 37.1-67.1 rtlating to orden for ttmporary dttenrion or

tmtrgtncy custody for mt1ztal htallh tVailJDtion ...tht policDnm and other offictn.
agents and employees of any coUnty .city or town ...may. together with an necessary

2See 1995 Va. Acts. supra, at 1791-94. Former references to ECOs in § 37.1-67.1 have been deleted. See id.
at 1792-93.

JCompare §§ 37.1-67.01 and 37.1-67.1 (referring to transporta1ion of any person under ECO or roo by ~law-
enforcement officer. w and cont2ining no requirement thar. sheriff, as opposed to police, transport such person) with

§ 37.1- 71 (providing thar.. in abs=ce of trmsponation altemalives. sheriff should transport persons certified for
admission to hospiw under §f 37.1-67.3.37.1-67.4 or § 37.1-67.6); q. 1987-1988 Op. Va. Att'y Gen. 78, 79-80
(concluding thar. sheriff and police department share responsibility for service of roO).

4Section 37.1-67.01 provides: .A ~forc~ officer who. ..has probable cause to believe that a person
mCCts the criteria for emergelJCY custody ...may take thar. person into custody and transport thar. penon to an
appropriate locariOD co assess the need for hospitalization (Emphasis added.) Section 37.1-67.01 also allows
~ [a] law~nforcDlImI officer ...lawfully [to] go to or be sem beyond the terrttoriallimitS of the county , city or town

in which he serves co any point in the Commonwealth for the purpose of executing an order of emergelJCY custody
pursuant to this section. " (Emphasis added.)

Section 37.1-67.1 similarly provides that ~ [a] law~nforctmtnl offtcer may lawfully go to or be sent beyond the

territorial limitS of the county .city , or town in which he serves to any point in the Commonwealth for the purpose
of executing any order for temporary detention pursuant to this section.w (Emphasis added.)

, A prior opinion of the Attorney General analyzes former statUtes and concludes that the then existing language
of ~ § 37.1-67.1 should be read to refer to a sheriff as tht officer who is required to execute an order of temporary

detention." 1979-1980 Op. Va. Att'y Gen. 314, 314 (emphasis added). The 1980 opinion has been effectively
negated. however. by more recent statUtory language.
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equipment, lawfully go or be sent beyond the territorial limits of such county , city or
town ...to assist in meeting such emergency or need !61 [Emphasis added.]

Section 15.1-138 clearly establishes the funCtion of a police officer in ex~lting ECOs and TDOs .
Although § 15.1-138 initially provides that ~[s]uch policeman shall have no power or authority in civil
matters, " it also creates an exception ~that a policeman of a coUnty , city or town may execute and serve

an order of temporary detention aDd an emergency custody order and may exercise such other powers
as may be specified for law-enforcemcnt officers pursuant to § 37.1-67.01 or § 37.1-67.1."7

By virtUe of this exception, the General Assembly bas authorized local police tO serve civil
warrams for emergency custOdy or temporary detention. Although the General Assembly has not
specifically provided for either police deparnnems or sheriffs' offices to assume primuy responsibility
for serving ECOs or mos, survey responses in the JLARC report from 44 police chiefs and 114 sheriffs
found that both police officers and sheriffs' deputies were being used by Mmagimates and special justi=
to transpon individuals when ECOs and mos are issued. ~. The JLARC repon concludes that M[1]aw

enforcement officers should continue to traDSpon individuals under ECOs aM mOs, because the process
is often initiated by an officer and the dangerousness of the individual may not be known. ~. The JLARC

report acknowledges, however, that sheriffs' deputies may Mremain the primuy providers oftt3DSporta-
tion for temporary detention orders .~ 10

It is my opinion that the General Assembly has not placed on either sheriffs ' offices or police

departmentS the primary responsibility for transponing persons under ECOs or mas, but that, as a
practical matter , as noted in the JLARC report, sheriffs may be involved most often with transponation
pursuant to a roo .II I am of the opinion that, under the provisions of § § 37.1-67. O I and 37.1-67.1 ,
any law-enforcement officer requested by a court to execute an ECO or roo should do so, without

delay.

~ General A.uembly ~m-..tiM § 15.1-131 in the 1995 Session to cross-refer=ce the specific authorization of

the use of .law-eaforcemeaI officers" in the execution of ECOs in § 37.1-67.01. S~~ 1995 Va. ACtS. supra note
1. at 1788. ConlpQn Ch. 566. 1992 Va. ACtS Reg.Sess. 726. 726 {~m~ding § 15.1-131 to allow police to go
beyond [erritoriallimia of their rg-peciive jurisdictions to execute both ECOs and mos. and contaiaing specific
reference to § 37.1-67.1. which. at time of amendment. related to both ECOs and mos) with Ch. 779. 1984 Va.
ACtS 2121. 2127-28 (CODt2ining no meation of police involvement in either ECO or mo process in ~m~rlm~t

[0 § 15.1-131).

7S~~ also Ch. 38. 1982 Va. ACtS Reg. Sess. 136. 137 (earliest amcadmeat authorizing police officers to execute
and serve mos issued punuam [0 t 37.1-67.1 ) .At itS 1992 Session. the Gcaera1 Assembly further ameaded that
section to explicitly authorize policemen [0 execute ECOs. s~~ Ch. 729. 1992 Va. Aas Reg. Sess. 1108. 1109.

sH. Doc. No.8. supra note 1. at 11-12.

9Id. at IV: Stt id at 56. The 1995 ILARC repon recognizes the significam costs associated with ~rtiDg
persons UDder ECOs and mos. but projects th4t with the rccommeDrled. and now enacted. StatUtory changes. those
costs will rliminich. Id. at 36 {reporting that sheriffs and police chiefs who responded to stUdy estimaIed they spent

~SI.5 million making 18.000 meaw he3lth traI2Sports in FY 1993-).

loId. at 76.

IIS~~ id. at 12.
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You neXt ask whether the sheriff is required to trampon mema1ly ill patiems subject to ECOs aDd

mos without regard to the time of such transponation. but at a time when police officers are not allowed
to provide such ttansponation. Section 37.1-67.01 unambiguously provides that an order for emergency
custody must be ex~-!!ed ~within four hours of its issuance, " after which it ~shall be void am shall be
retUrned unex~-!!ed to the office of the clerk. " In addition. a person may be held in custody only Until

~a temporary detention order is issued or umil the person is released, but in no event shall the period of
custody e..~ceed four hours."'1 CollScqllemly, the transporting officer in a case involving emergency

custody must act within four hours to execUte the order. In addition. witbin a secotK1 four-hour period,

he must deliver the individual in his custody for psychiatric evaluation. Detention under funher order

or release must occur within that SaIne time frame.

The provisions of § 37.1-67.1 provide more latimde within which tO execute a TOO. A roo

must be ..ex~lted within tWemy-four hours of itS issuance. or within such shorter period as is specified

in the order. after which it sha11 be void am shall be retUrned unex~~ed.~I' A petition for which no

roo or other process is served within ninety-six hours is void am must be rea1rned to the clerk of the
issuing COUrt.14

It is well-seuled that M[i]f the language of a swwe is plain aIKi unambiguous, aIKi its m~ning
perfectly clear aDd definite, effect must be given to it. "IS It is equally well-seuled that M[a staNte]
which is plain needs no interpretation. " 16 It is, therefore, my opinion that these roqllirou.m. do not

allow either a sheriff's office or a police d8PIrmI""' to limit its ECO- or mO-related aaivities to
specific. predetenIlined hours of the day only .I.aw-enfo~~~ officers should aa within a sufficient

time frame. in response to court orders, to accomplish timely execUtion of ECOs and TDOs, aDd they
should provide transponation within the periods specified by the court order or these sta!:1.1!es.

You neXt ask whether a magistrate bas the authority under the provisions of §§ 37.1-67.01 and

37.1-67.1 to designate or order either the sheriff's office or the police departmem to provide

transporwion if there is no primary responsibility on either to transport m~~ly ill patiems subject to

ECOs and mas. Neither stamte preventS a aIIIisInIe from designating the law-enfo~~~ office to

provide transportation for a patiem under an ECO or a mo. Section 37.1-67.01 provides that a

magistrate may issue an ECO MrequiriJII any person within his judicial distriCt to be takcn into custody
aDd transported to a conveniem location" for evaluation of that person' s mental condition to assess the

need for hospita1iDtion. Likewise. § 37.1-67.1 allows a magistrate to issue a mo. which may include

transporting the person to a facility for medically necessary evaluation or treaanem before placement.

Neither staNte specifies to whom the order must be directed.

I~OD 37.1-67.01.

13SectiOD 37.1-67 .1. This sectiOD a1so a1lows subsequem orders to be issued MUpoD the original petitiOD within
I1iDety-six houn after the petitiOD is f1led. "

I.SectiOD 37.1-67.1.

"Ttmple v. Cily of Ptltf3'burg. 182 Va. 418.423.29 S.E.2d 3S7. 3S8 (1944): Op. Va. Att.y Gen.: 1994 at 93.

9S; 1993 a1 2.56. 2.57.

16~n.rtOn V. Ciry ofRichmond. 196 Va. 403.408.83 S.E.2d 728.731 (19S4); s"aLso 1993 Op. Va. Att.y Gen..

supra. and opinions cited Ihmin.
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As noted above, the ILARC report found the practice within the Commonwealth to be that
magistrates aDd special justices order either a sheriff or a police officer tO ex~1!e such orders aIKi to
tr3DSport the affected individuals.17 Sheriffs' deputi~ may ~remain the primary providers of
tr3DSporwion" I8 for mos, as noted above, bUt police officers may be equally, if not more, involved

in transpOrting persons in emergency custody siwarions, ~-U-~ they are more likely to respond to
emergency calls from the public.

Your final question is whether a sheriff is required to commel]CC the transportation of a person.
certified for hospital ~nTniCCion wxfer § 37.1-67.3, within six hours of beiIJg notified of the COImDinnCIlE

0CQInjng 11 4:4S p.m., or thereafter, as provided in § 37.1-71. Section 37.1-71 allows a judge to

determine whether the sheriff should transport the person to the proper hospiW. Such certificaaon may

be issued by the judge ~ § 37.1-67.3 or § 37.1-67.4, or following appeal pws1Iaat to § 37.1-67.6,
am depeDdiDg on a determinarion as to the person's dangerous~, the judge may order alternarive

means of tramporwion.I' NoDetheless, should the judge order transport by the sheriff. § 37.1-71

succinctly am ummbiguousiy requires that M[i]n no evem shall UIDIpon comm~ce ia&er than six hours
after notificadon to the sheriff of [cenificaEion for admission). .

It is un!!~s~ry to resort tO any rul~ of swurory comtrUCtion when the language of a stanne
is unambiguous.» The clear language of this stamte requires no StaDltOry imerprewion. u When the
m_ning of a stamte is ~perfectly clear aIKi definite. effect must be given tO it. Nn Accordingly t it is

my opinion that § 37.1-71 requires the sheriff tO CO'"'"eDCe transporting any person certified for
~dmission to a hospital within six hours of notification of such certification by the court. regardless of
the time of day the certification is made.

With kindest regards. I am

6:20/54-320

17Stt H. Doc. No.8. supra note 1. aI 11-12.

11[4. aI 76.

19Section 37.1-71.

JlS~t Ambrogi v. Koo1ll%. 224 Va. 381.386.297 S.E.2d 660.662 (1982); Op. Va. Att'y Gen.: 1994. supra note

15; 1992 aI 99. 100 (plain language of stanUe limits amount of fee celebrmt may cbMge to ~ of performing

marriage ~ny only).

2lS~t. ~.g.. Mnston v. City of Richmond. 196 Va. at 408. 83 S.E.2d at 731.

nrunpt~ v. Clly of Ptttnburg, 182 Va. at 423. 29 S.E.2d aI 358; s~~ also Op. Va. Att'y Gen.: 1994, supra

\1Q(C lS~ 1993. s"pra \1Q(C lS.
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